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OPINION

T.G. NELSON, Circuit Judge:

Alexis Shumway appeals the federa district court's denia

of her 28 U.S.C. § 2254 habeas corpus petition challenging
her state conviction of first-degree murder. We have jurisdic-
tion pursuant to 28 U.S.C. § 2253 and review the district
court's decision de novo.2

Suzine Van Sickle died on November 18, 1990. On Febru-
ary 18, 1991, Alexis Shumway contacted the police, stating
that she had information that Van Sickle, her grandmother,
had been murdered. Police detectives met with Shumway at
her home, where they recorded her statement. Shumway told
police that she and her mother had fed her grandmother about
fifty pills of Dilantin that had been ground up in a blender and
mixed into some clam chowder. When her grandmother did
not die from the overdose, Shumway told police that her
mother smothered her grandmother with a pillow. Shumway
admitted to assisting her mother in holding the pillow down.

The trial court denied Shumway's motion to sever, and
Shumway and her mother were tried together. The trial court
admitted, over objections, redacted copies of the statements
each defendant had made to the police. Both Shumway and



her mother were convicted of first-degree murder. Shumway
received a sentence of 240 months' imprisonment, and her
mother received a sentence of 420 months' imprisonment.

Shumway and her mother appealed their convictions to the
Washington Court of Appeals. That court affirmed the con-
victions, finding that ajury instruction, while erroneous, was
harmless error; that mandatory severance was not required

2 See Eslaminia v. White, 136 F.3d 1234, 1236 (9th Cir. 1998).
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because it found that Shumway's redacted statement did not
directly refer to her mother and that her mother's redacted
statement did not directly refer to Shumway; and that the trial
court's denial of Shumway's motion for discretionary sever-
ance was not an abuse of discretion because the exculpatory
statements that had been redacted would have been inadmissi-
ble hearsay at a separate trial.

Shumway filed a petition for discretionary review with the
Washington Supreme Court. The Washington Supreme Court
denied Shumway's petition for discretionary review, and the
United States Supreme Court denied certiorari.

Shumway then filed a personal restraint petition in the
Washington Court of Appeals. She raised the following three
issues: (1) "Thetrial court's decision to deny the motion to
sever violated the due process and confrontation clauses of
the U.S. Constitution”; (2) "All statements Alexis made to
Detective Mooney, after she was a suspect and retained coun-
sal, should have been suppressed”; and (3) "Tria counsel
were ineffective for failing to raise Alexis diminished capac-
ity asadefense at trial." The Court of Appeals dismissed
Shumway's petition, finding that her first two issues were
procedurally barred, and rejected the remaining issue based
on itsfinding that Shumway failed to demonstrate that the
defense of diminished capacity would have been available to
her at trial. Shumway did not apply to the Washington
Supreme Court for discretionary review of the court of
appeals dismissa of her persona restraint petition.

Shumway filed a petition for awrit of habeas corpusin fed-
eral district court on January 31, 1997. A magistrate judge
believed that there was some question as to whether two of



Shumway's issues would be found to be procedurally barred
by a Washington court. The district court certified two ques-
tions to the Washington Supreme Court asking whether
Shumway could then present her claims of severance and
ineffective assistance of counsel to that court and whether a
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mandatory state procedural rule barred those claims. That
court found that Shumway's claims would be barred by the
Washington procedural rule barring post-conviction petitions
for relief filed more than one year from the date the convic-
tion became final.3 Upon return to the district court, a magis-
trate judge recommended that three of Shumway's issues
raised in her federal habeas petition, the two that had been
addressed by the Washington Supreme Court on certification
and one additional issue regarding the redaction of Shum-
way's statement to police, were procedurally barred and her
remaining claims concerned a jury instruction that amounted
to harmless error. The district court adopted the magistrate
judge's report and recommendation and denied Shumway's
petition for awrit of habeas corpus. Shumway appeals.

.

A. Jury Instruction

In the instructions given to the jury by the tria court,
instruction ten stated that, in order to convict, the jury had to
find:

(1) That on or about the 18th day of November,
1990, the defendant or her accomplice caused the
death of Suzine Van Sickle;

(2) That the defendant or her accomplice acted with
intent to cause the death of Suzine Van Sickle;

(3) That the intent to cause the death was premedi-
tated;

(4) That Suzine Van Sickle died as aresult of defen-
dant's or her accomplice's acts; and

3 See Wash. Rev. Code 8§ 10.73.090.
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(5) That the acts occurred in King County, Washing-
ton.

Shumway claims that this instruction was erroneous

because it permitted the jury to split the act and the intent
between the defendants and to convict her without finding she
possessed the requisite criminal intent. When the Washington
Court of Appeas addressed Shumway's contention that this
instruction warranted reversal, the court stated:

We do not approve of the wording of thisinstruction
because, as the defendants argue, under some cir-
cumstances it could alow ajury to assign the mental
state to one defendant and the act to another, thereby
avoiding the requirement that the jury find that the
principal both performed the act and had the requi-
site mental state. However, the instruction does not
mandate reversal in this case. The defendants have
not established prejudice because there was suffi-
cient evidence for areasonable jury to find both
defendants guilty as principals in the commission of
the murder.

Initsreview of Shumway's direct appeal, the Washington
Court of Appeal placed the burden of proof on Shumway to
show that the error was not harmless, rather than on the State
to show that the error was harmless. Therefore, Shumway
argues, the Antiterrorism and Effective Death Penalty Act
("AEDPA™")4 would not bar this court from granting relief
because the Washington Court of Appeals applied a standard
of review which was contrary to clearly established federal
law as stated in Chapman v. Cdlifornia. 5

In Bains v. Cambra,6 we held that even where a state

4 See 28 U.S.C. § 2254(d).
5386 U.S. 18, 24 (1967).
6 204 F.3d 964, 977 (9th Cir. 2000).
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appellate court failed to apply the Chapman standard of
review, as required by Supreme Court law, the harmless error
standard announced in Brecht v. Abrahamson? applies on fed-
eral habeas review. We must therefore determine whether the




jury instruction resulted in an error that "had substantial and
injurious effect or influence in determining the jury's verdict."8
We hold it did not.

If, as the Washington Court of Appeals noted, instruc-

tion ten alowed the jury to assign the mental state to one
defendant and the act to another, that "error, " if any, was
harmless under Washington law.9 The Washington Court of
Appeals has approved the use of the instruction as it was
worded in Shumway's case because "it is sufficient to convict
al of the participantsif the State can prove that the life-
threatening injury was inflicted by one or more of the partici-
pants during the [crime] and that at |east one of the partici-
pants intended to inflict great bodily harm." 10 Under
Washington law, to be convicted as an accomplice,”[j]Jurors
need only conclude unanimousdly that both the principal (s) and
the accomplice(s) participated in the crime, but need not be
unanimous as to the manner of that participation."11

Shumway admitted to grinding Dilantin pills to poison

her grandmother's soup and to holding a pillow down over
her grandmother's face. Therefore, the fact that jury instruc-
tion ten may have split the mental state and the act among the
defendants could not have had a "substantial and injurious
effect or influence" on the jury's verdict because it was not

an incorrect statement of Washington law. The arguably
improper jury instruction was therefore harmless.

7 507 U.S. 619 (1993).

8 Brecht, 507 U.S. at 623.

9 See State v. Haack, 958 P.2d 1001 (Wash. Ct. App. 1997).
10 1d. at 1004.

111d.
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B. Exhaustion

Shumway claims that redaction of portions of her statement
to police violated her right to Due Process and to present a
defense at trial. The district court found that this issue was
procedurally barred because it had not been exhausted in state
court proceedings.

"An application for awrit of habeas corpus on behalf
of aperson in custody pursuant to the judgment of a State



court shall not be granted unless it appearsthat . . . the appli-
cant has exhausted the remedies available in the courts of the
State."12 "[F]or purposes of exhausting state remedies, aclaim
for relief in habeas corpus must include reference to a specific
federal congtitutional guarantee, as well as a statement of the
facts that entitle the petitioner to relief.” 13 To "fairly present”
afedera claim to state courts, Shumway "had to alert the state
courts to the fact that [she] was asserting a claim under the
United States Constitution."14

In Shumway's petition for discretionary review of her
direct appeal to the Washington Supreme Court, Shumway
raised solely the following two issues:

I. Review should be granted because the trial
court's decision to admit selected, incul patory
portions of court statements, but exclude the
balance of those statements that tended to
exculpate Alexis, conflicted with [Evidentiary
Rule] 106, the rule of completeness, and the
right to due process; its harmless error review
also defied logic and precedent.

12 28 U.S.C. § 2254(b)(1)(A).
13 Gray v. Netherland, 518 U.S. 152, 162-63 (1996).
14 Hiivala v. Wood, 195 F.3d 1098, 1106 (9th Cir. 1999).
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I1. The "to convict" instruction permitted Alexisto
be convicted even if she neither caused nor
intended the death, nor acted as an accomplice.
Review should be granted (1) because thisis
constitutional error; and (2) to give needed
guidance to trial courts about giving proper
accomplice instructions.

Asto thefirst issue, Shumway addressed five sub-issues. Part
A urged the court to grant review "because all controlling
authority prevents selective admission of portions of incul pa-
tory out of court statements, while exculpatory portions are
excluded,” parts B, C, and D addressed arguments relating to
a state evidence rule, and part E discussed the common-law
"rule of completeness.” In her discussion in part A, Shumway
cited two Washington state court cases and a decision of the
Kansas Supreme Court.



Shumway's naked reference to "due process' in Issue

| was insufficient to state afederal clam. "[1]t is not enough
to make a general appeal to a constitutional guarantee as
broad as due process to present the “substance' of such a
claim to a state court."15 Therefore, Shumway's statement of
the issue presented did not "fairly present” her federal claim
to the Washington Supreme Court.

Shumway contends that she fairly presented her federal

claim to the state court when she aleged claims that arose
from the same factual basis upon which she now rests her fed-
era clam. However, "[t|he mere smilarity between aclaim

of state and federa error isinsufficient to establish exhaus-
tion."16 In Hiivalav. Wood, this court upheld the district

15 Gray, 518 U.S. at 163.

16 Hiivala, 195 F.3d at 1106; see also Johnson v. Zenon, 88 F.3d 828,
830 (9th Cir. 1996) ("If a petitioner fails to alert the state court to the fact
that heisraising afederal congtitutional claim, his federal claim is unex-
hausted regardless of its smilarity to the issues raised in state court.”).
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court's finding that Hiivala failed to present his federal clam
to the state court, even though the factual basis for the claim
was presented to the state court on state law grounds.17 There-
fore, the mere fact that the Washington Supreme Court was
aware of the underlying facts that may have givenriseto a
federal constitutional claim isinsufficient to exhaust Shum-
way's federd claim.

Shumway aso claims that her citation of a Kansas

Supreme Court case was sufficient to place the Washington
Supreme Court on notice of her federal claim because that
case relied on federal constitutional law. However, athough
the court in State v. Rakestraw,18 did mention the Sixth
Amendment, a prior state court decision formed the basis of
its holding.19 Furthermore, Shumway quoted directly from the
portion of Rakestraw that she believed relevant to support her
claim before the Washington Supreme Court. That quoted
material makes no mention of afederal constitutiona claim,
other than a vague reference to a"fair tria. " Finally, the con-
stitutional violation aleged in Rakestraw is not the same vio-
lation that Shumway allegesin her brief. Shumway asserts
that the exclusion of the excul patory statements in the por-
tions of her statement that was redacted "violates the rights to




due process and to present adefense.” In Rakestraw, however,
the defendant's federal claim appears to have been that the
redaction violated his Sixth Amendment right to confront wit-
nesses against him.20 Where the constitutional claim raised in
acited case is not the same claim that the petitioner asserts

17 Hiivala, 195 F.3d at 1106-07; see also Picard v. Connor, 404 U.S.

270, 275-77 (1971) (finding petitioner failed to exhaust his claim before
state court where he had stated the same factual basis but not the same fed-
era constitutional legal basis for relief).

18 871 P.2d 1274 (Kan. 1994).

19 Seeid. at 1280 ("Our cases, however, require atrial judge to conduct
further inquiry before admitting a redacted statement.” (emphasis added)).
20 1d.
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was presented to the state court, "it is clear that such a citation
isinsufficient."21

Thus, Shumway's reference to "due process' and her
citation to a Kansas decision were insufficient to place the
Washington Supreme Court on notice of her federa claim
arising from the trial court's redaction. Shumway has there-
fore failed to exhaust this claim in the state court.

C. Adequacy of Washington Procedural Bar

The Washington Supreme Court found that Wash. Rev.

Code § 10.73.090 barred Shumway's claims relating to sever-
ance and ineffective assistance of counsel.22 Having found
that Shumway also failed to exhaust her redaction claim, Sec-
tion 10.73.090 would also bar Shumway from now presenting
that claim to the Washington Supreme Court since it has been
more than one year from the date her judgment of conviction
became final. Therefore, if Section 10.73.090 is an indepen-
dent and adequate state procedural rule, Shumway's claims of
severance, ineffective assistance of counsel, and improper
redaction would be barred from federal habeas corpus review.23

Shumway conceded to the Washington Supreme Court that
none of the statutory exceptions to Section 10.73.090 applied
to her case. We therefore review the adequacy of Section
10.73.090 as a procedural bar without consideration of the
exceptions to that rule that are listed in Wash. Rev. Code

§ 10.73.100. We thus reject Shumway's contention that the



Washington procedural bar rule is not "independent” because
that argument is based solely on the exceptions listed in Sec-
tion 10.73.100.

21 Anderson v. Harless, 459 U.S. 4, 7 n.3 (1982).

22 In an dternative holding, the Washington Supreme Court found that
Shumway's claims would aso be barred by Wash. Rev. Code § 10.73.140.
Because we hold that § 10.73.090 is adequate to bar federa habeas
review, we do not address the adequacy of § 10.73.140.

23 See Coleman v. Thompson, 501 U.S. 722, 729-30 (1991).
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Shumway has failed to cite authority which would indi-
cate that Section 10.73.090 is not adequate to bar federal
habeas review. To the extent that Shumway cites cases deal-
ing with petitions filed before July 23, 1990, the date on
which Section 10.73.090 became applicable, those cases are
irrelevant to the issue of whether Section 10.73.090 is consis-
tently applied. Shumway also cites several cases that apply
other Washington procedural rules, namely Section 10.73.140
and Wash. R. App. Proc. 16.4(d). These cases are also irrele-
vant to the determination of the adequacy of Section
10.73.090. Of the cases Shumway cites, only In re Pirtle,24 a
death penalty case, actually involves Section 10.73.090. Even
assuming that the Washington Supreme Court smply chose to
disregard their procedural rule to reach the meritsin that par-
ticular death penalty case, it does not demonstrate that \Wash-
ington courts do not invoke the rule "[i]n the vast majority of
cases."25 Therefore, Shumway has failed to demonstrate that
Wash. Rev. Code § 10.73.090 is not an adequate and indepen-
dent state procedural rule that bars her claims from federal
habeas review.26

D. Actual Innocence

Shumway urges that the district court erred in refusing to
consider the merits of her procedurally defaulted claims,
namely ineffective assistance of counsel, because she lacked
the capacity to form the intent to murder that was required for

24 965 P.2d 593 (Wash. 1998).

25 Dugger v. Adams, 489 U.S. 401, 410 n.6 (1989).

26 To the extent that Shumway challenges the alternative holding of the
district court, that her claims would be procedurally barred by Wash. Rev.
Code 8 10.73.140, we need not address her contention because we find




that her claims would be proceduraly barred by Section 10.73.090. In
reaching our conclusion, we aso do not rely on the Washington Supreme
Court's discussion of its procedural rulesin Shumway v. Payne, 964 P.2d
349 (Wash. 1998), the opinion answering the questions certified by the
district court. Therefore, we need not address Shumway's contention that
reliance on that decision in this appeal would be inappropriate.
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aconviction of first-degree murder. She claims that her proce-
dural default should be overlooked because of evidence that
she may actually be innocent. To support her argument,
Shumway submits an evaluation by a psychologist. The psy-
chologist's report concludes that Shumway "had a convoluted
and inmeshed relationship with her mother which may have
made it difficult or impossible to resist her mother's decisions
about ending her grandmother's life. Alexisis so ambivaent,
narcissistic, paralyzed, and controlled by her mother's actions,
that she may have lacked the ability to resist or deter the
events in any significant way."

"[1]n an extraordinary case, where a constitutional vio-

lation has probably resulted in the conviction of onewho is
actually innocent, afedera habeas court may grant the writ
even in the absence of a showing of cause for the procedural
default."27 "Actua innocence can be established if the peti-
tioner demonstrates that “it is more likely than not that no rea-
sonable juror would have convicted him.' " 28 The Supreme
Court has recently discussed the scope of this exception:

The miscarriage of justice exception is concerned
with actual as compared to legal innocence. We have
often emphasized "the narrow scope' of the excep-
tion. To be credible, a claim of actua innocence
must be based on reliable evidence not presented at
trial. Given the rarity of such evidence, in virtualy
every case, the alegation of actual innocence has
been summarily rejected.29

At most, the psychologist's report shows that it is pos-
sible that ajury would not have convicted Shumway of first-

27 Murray v. Carrier, 477 U.S. 478, 496 (1986).

28 United Statesv. Benboe, 157 F.3d 1181, 1184 (9th Cir. 1998) (quoting
Bousley v. United States, 523 U.S. 614, 623 (1998)).

29 Calderon v. Thompson, 523 U.S. 538, 559 (1998) (internal citations




and quotations omitted).
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degree murder. It does not make it "more likely than not that
no reasonable juror would have convicted" Shumway.30
Therefore, Shumway has failed to demonstrate that she quali-
fies for the "actual innocence" exception to the procedural
default rule.

The judgment of the district court denying Shumway's peti-
tion for writ of habeas corpusis AFFIRMED.

30 Benboe, 157 F.3d at 1184.
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